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Nicholas A. Colachis, in pro. per., for Plaintiff and Appellant.


Parker Mills and Howard M. Fields for Defendants and Respondents.

* * * * * *


Nicholas A. Colachis, who appears in pro. per., purports to appeal from the judgment rendered against him following a bench trial, the order denying his motion to vacate the judgment 
and the order awarding attorney fees.  We lack jurisdiction to consider appellant’s untimely appeal from the judgment and therefore dismiss the appeal from the judgment.  We also lack jurisdiction to consider the order awarding attorney fees in the absence of a notice of appeal from that order.  We find no merit to appellant’s challenge to the order denying his motion to vacate, and therefore affirm that order.

FACTUAL AND PROCEDURAL BACKGROUND


There is no copy of the complaint in the record on appeal.  Based on the record before us, it appears that appellant sued respondents Frank Eloy Salazar, doing business as SAL Construction, AnnaMarie Reynaud and Vincent Reynaud regarding a construction dispute on claims including breach of contract, fraud and slander of title.  SAL Construction filed a cross-complaint against appellant.  The case was tried to the court without a jury over six days.  Following the trial, on September 7, 2007 the trial court issued a minute order identified as the court’s “tentative decision,” and directed respondents to prepare a judgment.  On September 13, 2007, judgment was entered in favor of respondents on the complaint, and in favor of cross-complainant SAL Construction against appellant in the amount of $16,050.24 on the cross-complaint.  Respondents filed and served a notice of entry of judgment on September 20, 2007.


On September 28, 2007, appellant filed a motion to vacate the judgment under Code of Civil Procedure sections 473 and 663.  The motion was made on the grounds that (1) respondent AnnaMarie Reynaud had perpetrated a fraud on the court by fabricating an e-mail (exhibit 204) that was used to impeach appellant at trial, and (2) the trial court had made a mathematical error in calculating the amount of damages awarded to SAL Construction on its cross-complaint.


The trial court denied the motion to vacate the judgment on October 23, 2007, and respondents served notice of entry of the ruling that same day.  The court issued a six-page minute order that stated “[t]he tentative rulings issue as the order of the court.”  The court noted there was no basis for the motion to vacate in light of appellant’s failure to have requested and obtained a statement of decision from the court.  The court then stated the following:  “Even if the court were to consider the court’s tentative ruling as a basis of the court’s decision, Exhibit 204, which [appellant] characterizes as fake, was not the sole basis for any decision that the court made, either on the merits of any claim or regarding [appellant’s] lack of credibility.  Exhibit 204 was merely an example of several occasions where [appellant] was caught in an untruth.  Thus, even if Exhibit 204 were omitted from the analysis, the court’s judgment would not have been any different, particularly as [appellant] failed to prove that the issue of Annie Reynaud’s licensing problems was a material fact with regard to the fraud claim.”  The trial court did not address appellant’s claim of an error in the calculation of damages.


On November 28, 2007, the trial court granted respondents’ previously filed motion for attorney fees, awarding fees in the amount of $58,104.  The notice of ruling on the fee motion was served the same day and filed the next day on November 29, 2007.


Appellant filed a notice of appeal on December 21, 2007, stating that he was appealing “from a judgment and order denying motion to vacate judgment November 28, 2007.”

DISCUSSION


As appellant describes it, he raises three claims of error on appeal:  (1) “the evidence used to impeach him was fabricated and the Court erred in not giving the fabrication more significance,” (2) the trial court made a mathematical error in calculating the amount of damages awarded to the cross-complainant, and (3) the trial court erred in failing to allow him an offset of attorney fees.

I.
Dismissal of Appeal from Judgment


As an initial matter, we find that we lack jurisdiction to consider appellant’s appeal from the judgment because appellant’s notice of appeal from the judgment was untimely.  California Rules of Court, rule 8.104(a) provides that an appellant has 60 days following service of the notice of entry of the judgment to file an appeal from the judgment.  (Cal. Rules of Court, rule 8.104(a)(2).)  Here, respondents served notice of entry of the judgment on September 20, 2007, but the notice of appeal was filed on December 21, 2007, more than 90 days after September 20.


Furthermore, appellant’s time to file an appeal from the judgment was not extended to December 21 by filing the motion to vacate the judgment.  Rule 8.108(c)(1) of the California Rules of Court provides that the time to appeal from the judgment is extended 30 days after the court clerk mails, or a party serves notice of, an order denying the motion to vacate the judgment.  The court’s minute order denying the motion to vacate was filed and served on October 23, 2007, and on that same date respondents served a notice of ruling on the motion to vacate.  Appellant’s notice of appeal was filed more than 30 days after October 23, 2007.  Accordingly, on our own motion, we hereby dismiss the appeal from the judgment for lack of jurisdiction.  (Cal. Rules of Court, rule 8.104(b).)
II.
Fabricated Exhibit


Appellant claims that after he was impeached at trial with exhibit 204, he discovered that it was fabricated by respondent AnnaMarie Reynaud.  He contends that such a document worked a fraud upon the court.  After spending much of his appellate brief trying to establish that exhibit 204 was fabricated, appellant requests that the matter be remanded for a finding by the trial court as to the authenticity of the document and, if found to be fabricated, that the trial court be ordered to vacate the judgment immediately.  Appellant has cited no basis for his requests.


The two statutes on which appellant relied below do not assist him.  Code of Civil Procedure section 473, subdivision (b) (section 473) provides that a court may relieve a party from a judgment taken against him “through his or her mistake, inadvertence, surprise, or excusable neglect.”  Section 473 “has no application to judicial mistakes but only to mistake, inadvertence, surprise or excusable neglect of the moving party.”  (Don v. Cruz (1982) 131 Cal.App.3d 695, 702, italics added.)  Although some cases have stated that fraud is a proper ground for relief under section 473 even though not mentioned in that section (e.g., Rice v. Rice (1949) 93 Cal.App.2d 646, 651, cited by appellant), “[t]o the extent that fraud has influenced the moving party’s conduct, it is simply an explanation for the moving party’s mistake or excusable neglect.  If the fraud has influenced only the conduct of the court, however, and not that of the moving party, as is generally true where the fraud is intrinsic, it would not appear to be a proper ground under section 473.  The court’s power to vacate a judgment procured by intrinsic fraud is beyond question, but it would seem that the power is inherent rather than statutory.”  (Don v. Cruz, supra, at p. 702, fn. 2.)


Code of Civil Procedure section 663 (section 663) provides that a judgment by the court may be vacated upon an “[i]ncorrect or erroneous legal basis for the decision, not consistent with or not supported by the facts.”  “A motion to vacate under section 663 is a remedy to be used when a trial court draws incorrect conclusions of law or renders an erroneous judgment on the basis of uncontroverted evidence.  The motion to vacate under section 663 is speedier and less expensive than an appeal, and is distinguished from a motion for a new trial, to be used when, e.g., the evidence is insufficient to support the findings or verdict.”  (Simac Design, Inc. v. Alciati (1979) 92 Cal.App.3d 146, 153, italics added.)  The limited record on appeal reveals that much of the evidence at trial was controverted and involved questions of credibility.  As such, section 663 provides no basis for vacating the judgment.


Moreover, in denying the motion to vacate the judgment, the trial court made clear that exhibit 204 was not the sole basis for its decision with respect to either the merits of the claims or findings on credibility, and that even without the exhibit the judgment would have been the same.  Thus, there is simply no basis for finding any error in the denial of the motion to vacate the judgment on the ground that exhibit 204 was fabricated.

III.
Mathematical Error


Relying again on sections 473 and 663, appellant contends that the judgment should be vacated and a new judgment entered because the trial court made a mathematical error in calculating the award of damages to SAL Construction on its cross-complaint against appellant.


But as discussed above, section 473 would not assist appellant because any mistake in calculating damages was a judicial mistake, not appellant’s mistake.  And section 663 is likewise inapplicable because, here again, the limited record discloses that the amount of damages owing to SAL Construction was disputed by the parties.


Moreover, appellant cites to the trial court’s tentative decision to support his allegation of error.  “But such references are improper and must be disregarded.”  (In re Marriage of Ditto (1988) 206 Cal.App.3d 643, 647.)  As the Ditto court explained, “whether the trial court in its intended decision made an alleged error of law or fact, the intended decision remains only an intended decision.  It is the statement of decision and judgment which allow the trial court to rectify any errors.  Because a statement of decision was not requested, the trial court did not have the opportunity to amend; the judgment therefore governs.”  (Id. at p. 648.)  Thus, unless the judgment itself reveals the error, it will be presumed on appeal that the trial court found all facts necessary to support the judgment.  (Id. at p. 649.)  Here, the judgment itself contained no findings of fact and thus did not reveal any error on its face.  But even if it had, as discussed above, we have no jurisdiction to consider the appeal from the judgment.

IV.
Attorney Fees


Appellant also contends that the trial court erred in not allowing an offset to the amount of attorney fees awarded to respondents.  But appellant’s failure to appeal from the postjudgment order granting respondents’ motion for attorney fees has deprived us of jurisdiction to consider this issue.  “‘An appellate court has no jurisdiction to review an award of attorney fees made after entry of the judgment, unless the order is separately appealed.’  [Citation.]  ‘“[W]here several judgments and/or orders occurring close in time are separately appealable (e.g., judgment and order awarding attorney fees), each appealable judgment and order must be expressly specified—in either a single notice of appeal or multiple notices of appeal—in order to be reviewable on appeal.”’”  (Colony Hill v. Ghamaty (2006) 143 Cal.App.4th 1156, 1171.)

DISPOSITION


The appeal from the judgment is dismissed and the order denying the motion to vacate is affirmed.  Respondents are entitled to their costs on appeal.
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_______________________, Acting P. J.
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We concur:

_______________________, J.

     ASHMANN-GERST

_______________________, J.
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